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INTRODUCTION

Relators’ Reply is most noteworthy for what it does not contain. In their
Petition, Relators claimed that there was no changed circumstance. Cox and Ramsey
responded by identifying two changed circumstances.! First, recent discovery
showed that Plaintiffs misled the trial court to obtain the temporary injunction.
Second, as Relators previously admitted, there was a change in the law because, as
Relators previously admitted, “the trial court reversed itself on the law.”? Relators’
Reply does not respond to the existence of these two changed circumstances.

While tacitly admitting the existence of changed circumstances that support
the dissolution of the temporary injunction, Relators make several arguments that
are either erroneous or self-inflicted. Cox and Ramsey respond as follows:

e Relators, not Cox and Ramsey, filed an amended petition with numerous
new causes of action based on the recorded amendment.

e Relators are in this position because they misled the trial court and began
harassing property owners to rescind their signatures.

e Contrary to Relators’ Reply, Cox and Ramsey did not state that Relators’
claims were not “live.”

e Contrary to Relators’ Reply, the Restrictive Covenants expressly prohibit
renting “without the prior written consent of Developer.”

! Response to Mandamus at 3-5; 7-9.
2 Relators’ Emergency Motion for Relief at 2.
% Tab J, Restrictive Covenants at Art. IV.5.



Furthermore, as Relators’ pleadings make clear, there is only one amendment at
Issue — the amendment that was recorded before Relators filed this mandamus action.
There are no other amendments and Cox and Ramsey have agreed not to record any
additional amendments. Therefore, the Court should dismiss this mandamus action
and deny Relators’ request for emergency relief.

ARGUMENT AND AUTHORITIES

. This Mandamus Is Moot Because There Is Only One Amendment And It
Has Been Recorded.

This mandamus is moot because the amendment has been recorded. Even a
cursory review of the transcript of the temporary injunction hearing and related
pleadings shows that there was only one amendment at issue: the amendment to
prohibit rentals for less than ninety days.* The injunction prohibited the recording
of that and any other amendment by Ms. Cox and Ms. Ramsey. ®> After the temporary
injunction was dissolved, it is undisputed that the amendment was recorded.®

Furthermore, Ms. Cox and Ms. Ramsey have agreed not to record any
amendments to the Restrictive Covenants between now and the end of the

proceedings in the trial court.” There is no evidence to the contrary and Relators do

4 Tab E to Amended Petition for Mandamus, Transcript of T1 Hearing.
® Tab A to Amended Petition for Mandamus, Temporary Injunction.

® Tab D to Amended Petition for Mandamus, Recorded Amendment.

" Tab A to Response, Letter Agreement to Relators.
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not even try to claim that Ms. Cox and Ms. Ramsey may somehow try to file another
amendment in the meantime. Therefore, this mandamus is moot because the request
to reinstate the injunction cannot “unrecord” the amendment. F.D.I.C. v. Nueces
Co., 886 S.W.2d 766, 767 (Tex. 1994); In re Uresti, 377 S.W.3d 696 (Tex. 2012).

In their Reply, Relators argue that a controversy exists because their “DJ claim
requests a determination of the meaning of the restrictive covenants as concerns all
amendments.”® Relators miss the point. The question is not whether Relators’
underlying DJ claim is moot, the question is whether the relief sought in Relators’
Petition for Writ of Mandamus is moot. The relief sought in Relators’ Petition for
Mandamus is moot because it is undisputed that Ms. Cox and Ms. Ramsey recorded
the amendment prior to Relators filing their Petition for Writ of Mandamus.

Il.  Ms. Cox And Ms. Ramsey Correctly Stated The Status Of Relators’
Claims.

In a related argument, Relators take Ms. Cox and Ms. Ramsey to task for
supposedly stating that Relators “have no live claim supporting their temporary
injunction.”® However, Ms. Cox and Ms. Ramsey did not make such a statement.
Instead, Ms. Cox and Ms. Ramsey correctly stated the status of Relators’ claims in

the following manner:

8 Relators’ Reply at 6.
% Relators’ Reply at 5.
10 Response to Mandamus at 9.



The claims that served as the basis for the request for the temporary
injunction were either (1) non-suited by Relators or (2) dismissed by
the trial court in its summary judgment orders.

The claims that Relators non-suited included their claim for breach or attempted
breach of restrictive covenant.

I11. Relators Failed To Respond To The Existence Of Two Changed
Circumstances.

Ms. Cox and Ms. Ramsey identified two changed circumstances that support
the trial court’s dissolution of the temporary injunction. First, recent discovery
showed that Relators had misled the trial court concerning due process and notice
when they convinced the court to grant the temporary injunction. Specifically,
Plaintiffs themselves sent a letter and flyer opposing the proposed change to all lot
owners more than a month before the temporary injunction hearing.'* The trial court
explained its reversal by referencing Relators’ prior false statements:*2

“Probably because there were things that were said in that

[temporary injunction] hearing that may not necessarily [] be true
today.”

Relators failed to respond to this changed circumstance or somehow explain why

they misled the trial court.

11 Tab F to Response, Woodall Depo. Excerpts at 64:1-7; 65:1-15; Tab G to Response, Plaintiffs’
Letter and Flyer.

12 Tab I to Response, Transcript of December 8, 2017 Hearing at 7:3-5 (emphasis added).
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Second, as Relators acknowledged, “the trial court reversed itself on the
law.”*® This change of circumstance resulted from the trial court interpreting the
restrictive covenants as a matter of law in favor of Ms. Cox and Ms. Ramsey.
However, Relators failed to respond to this changed circumstance. Therefore, the
trial court did not abuse its discretion in dissolving the temporary injunction.

V. Relators’ Filing Of Their Sixth Amended Petition Is Not A Proper Basis
For Mandamus Relief.

Relators spend an inordinate amount of time complaining that the dissolution
of the temporary injunction and subsequent recording of the amendment has changed
the nature of the underlying lawsuit.!* However, any harm to Relators is self-
inflicted and not a proper basis for mandamus relief.

First, Relators — not Ms. Cox or Ms. Jackson — chose to file a Sixth Amended
Petition with numerous new causes of action concerning the amendment.®> After
the parties passed the trial setting because they would not be reached, counsel for
Ms. Cox and Ms. Jackson proposed several new trial dates in early 2018. Relators’
counsel initially responded that they were checking on availability for trial. Instead,
Relators filed their Sixth Amended Petition that includes new claims of tortious

interference with existing contracts, tortious interference with prospective relations,

13 Relators’ Emergency Motion for Relief at 2.
14 Relators’ Reply at 9-13.
15 Tab I to Relators’ Reply, Plaintiffs’ Sixth Amended Petition.

5



conspiracy, suit to quiet title, and slander of title. Relators, not Ms. Cox or Ms.
Jackson, chose to inject those issues into this case. Relators should not be allowed
to now complain about the result of their own actions.

Second, contrary to Relators’ claim, the existing Restrictive Covenants — prior
to any amendment — prohibited their rental of their property. Relators failed to
inform the Court that the existing Restrictive Covenants prohibit renting or leasing
“without the prior written consent of Developer.”*® The trial court denied the
parties’ motions for partial summary judgment concerning this prohibition and
whether it has been waived. This prohibition against rental has been present in this
case since Relators filed their lawsuit.

Third, Relators are in this position because they misled the trial court. As
discussed previously, Relators told the trial court that there had been a lack of notice
and due process. But, as Relators knew, they were aware of the amendment and had
actively campaigned against it. In fact, Ms. Woodall had sent a letter and flyer to
every lot owner (except perhaps Ms. Cox and Ms. Ramsey) opposing the
amendment. After being caught misleading the trial court, Relators complaints that

they have been out in a bad position should fall on deaf ears.

16 Tab J, Restrictive Covenants at Art. 1V.5.



V. Relators Attempt To Reargue The Motion For Partial Summary Is Not
A Proper Ground For Mandamus.

Relators also argue that Ms. Cox and Ms. Ramsey did not follow the alleged
requirement of a recommendation from the Architectural Control Authority.!’
However, this is merely an attempt by Relators to reargue the trial court’s order
granting Defendants’ Motion For Partial Summary Judgment As To Claims And
Counterclaims Concerning Section 4 Of Article | Of The Restrictive Covenants
(“MPSJ”).18

As explained in the MPSJ, there were two “separate” and “standalone”
provisions that permitted changes to the Restrictive Covenants. Ms. Cox and Ms.
Ramsey followed the provision in Section 4 of Article | that required the following:
(1) the owners of a majority of lots must execute and record an instrument changing
the provisions and (2) it “become[s] operative at the expiration of the particular
period in which such instrument is executed and recorded, whether such particular
period to be the aforesaid thirty-five (35) year period or any successive ten (10) year
period thereafter.”*® It does not require (1) notice and (2) a recommendation from

the architectural control authority.?

17 Relators’ Reply at 8-9.

18 Tab H, Order on Defendants’ Motions for Summary Judgment at 2; Tab D, Defendants’ Motion
For Partial Summary Judgment As To Claims And Counterclaims Concerning Section 4 Of Article
| Of The Restrictive Covenants (without exhibits).

19 Tab J, Restrictive Covenants at Art. 1.4.
20 g,



The other provision, Article IX, contains a different voting requirement, does
not contain a ten-year period requirement, and contains both requirements of (1)
notice and (2) a recommendation from the architectural control authority.?* The trial
court rejected Relators request that it do violence to the Restrictive Covenants by
copying and pasting requirements from one Article X into Section 4 of Article | of
the Restrictive Covenants. Relators made this request even though they admitted
that the provision in Section 4 of Article | is a “separate” provision and Article IX is
a “standalone” provision. Relators attempt to reargue the trial court’s partial
summary judgment order should be rejected and, more importantly, is not a basis for
mandamus relief.

Conclusion and Prayer

WHEREFORE, PREMISES CONSIDERED, Defendants respectfully request

that the Court dismiss Relators’ Petition for Mandamus, deny Relators’ Emergency

Motion for Relief, and grant them such other relief as the Court deems proper.

21 1d. at Article IX.



Respectfully submitted,

/s] Michael L. Navarre

Michael L. Navarre
State Bar No. 00792711
BEATTY BANGLE STRAMA, PC

400 West 15" Street, Suite 1450
Austin, Texas 78701

(512) 879-5050 Telephone
(512) 879-5040 Facsimile
mnavarre@bbsfirm.com

ATTORNEYS FOR REAL PARTIES IN
INTEREST

RULE 52.3(])) CERTIFICATION

I have reviewed the response to the petition and concluded that every factual
statement in the petition is supported by competent evidence included in the
appendix or record.

/s/ Michael L. Navarre
Michael L. Navarre
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing instrument was
electronically served on counsel of record by electronic transmission on this 2" day
of January, 2018:

James Patrick Sutton — via jpatricksutton@jpatricksuttonlaw.com
The Law Office of J. Patrick Sutton

1706 W. 10™ St.

Austin, Texas 78701

Mr. David M. Gottfried — via david.gottfried@thegottfriedfirm.com
The Gottfried Firm

West Sixth Place

1505 West Sixth Street

Austin, Texas 78703

/s] Michael L. Navarre
Michael L. Navarre

CERTIFICATE OF COMPLIANCE

Real Parties in Interest’s Surreply in Response to Amended Petition for Writ
of Mandamus and Emergency Motion to Stay (1) Trial and (2) Trial Court Order
Dissolving Injunction complies with the type-volume limitation of Tex. R. App. P.
9.4(1)(2)(B) because it contains 1,708 words, excluding the parts of the reply
exempted by Tex. R. App. P. 9.4(i)(1). The undersigned relied on the word count of

MS Word, the computer program used to prepare the brief.

/s/ Michael L. Navarre
Michael L. Navarre
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THE STATE OF TEXAS §
KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF TRAVIS §

That Venture Development Company, a Partnership composed.of Can-
field Land Company, Inc., Cummings Land Company, Inc. and Gaylord
Land Company, Inc., each such corporatiocon heving its principal .
place of business in Houston, Harris County, Texas, and Smith
Land Company, Ine., , having its principal place of business in Aus-
tin, Travie County, Texas, each a Texaes corporation, being alli of .
the Partners in Venture Development Company (hereinafter called
the "Developer"), being the owner of all of that certain tract of
land situated in Travis County, Teras, and known as Polnt Venture,
Section Thres-1 gzecording to the plat of sald subdivision recorded -
in the agfice of the, County Clerk of Travis County, Texas, on

the 27"/ day of M s, 1972, after having been approvﬁ as
provided by law, and being recorded 1n Volume Page

of the Plat Records of Travis County, Texas, to which plat and the
record thereof reference 1s here made for a full and particular
deesription of sald land; and the Developer desiring to create and
earry out a uniform plan and scheme for the improvement, develop-
ment and sale of property 1n said Point Vewnture, Section Three-1
(herein referred to as "the Subdivision”), does hereby adopt, es=
tablish, promulgate and impress the followirsg Reservations, Restric-~
tions and Covenants, which shall be and are hereby made applicable
to the Subdivisions: '

Eq
CENEFAL PROVISTONS
Applieability

1. Each Contract, Deed or Deed of Trust which may be here-
after executed with respect to any property in the Subdivision shall
be deemed and held to have béen executed, delivered and accepted
subject to all of the provisions of thils instrument, inecluding,
without 1limitation, the Reservations, Restriections and Covenants
herein set forth, regardless of whether or not any of such provi-
sions are set forth in sald Contract, Deed or Deed of Trust, and
whether or not referred to in any such instrument,

Dedication

2. The streets and roads shown on said recorded plats are
dedicated to the use of the;public. The utility easements shown
thereon are dedlcated subject to the reservations hereinafter
set ferth. L

Reservations

3.a. No 1interest in the oll, gas, or other minerals in, on or
under the Property willl te conveyed by Developer; all interest .in
the =ame being expressly resegved by Developer.

b. The utility easements shown on the recorded plats are
redicated with the reservation that such utllity easements are for
the use and benerit of any public utility operating in Travis
County, Texas, as well as for the teneflt of the Developer and the
property owners in the Subdivision to allow for the construction,
repair, maintenance and operation.of a system or systems of electric
light and power, telephone lines, gas, water, sanitary sewers, storm

, 'MAR 072017

|, Dana DeBeauvoir, County Clerk, Travis County,
Texas, to hereby cerlify that this is a true and

comect copy s same appears of rperin my office.
i et
A ) LS
DECE a1 152 & e, NREATES
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